Bohlmann Divides LCMS: Supports Kieschnick Attacks Board Of Directors

Doctor Ralph Bohlmann is the first Emeritus President of the LCMS to engage in electioneering before an LCMS Convention.

On June 13, 2004, Bohlmann sent an eight-page letter to every LCMS delegate to the 2004 Convention supporting President Kieschnick’s claim that the Commission on Constitutional Matters (CCM) has authority over the LCMS Board of Directors (BOD).  (A copy can be obtained from Bohlmann by sending an email to him at rabohl@earthlink.net)
Kieschnick appointed three of the present five members on the CCM.  The BOD is elected by the Convention.  For the first time in the history of the LCMS, the CCM claims that its rulings regulate the authority of the BOD.  In other words, the LCMS President claims that his appointees have authority over the BOD, which is elected by the Convention.

The BOD obtained a legal opinion showing the CCM is in violation of Missouri Corporate Law.  President Kieschnick has another legal opinion claiming that the BOD is regulated by the CCM.

It appears that President Kieschnick seeks more authority than being the chief doctrinal officer of the LCMS.

Bohlmann writes: “The Board's [BOD] inappropriate and unauthorized actions pose serious consequences for our time-honored doctrinally-based church governance and polity and jeopardize the well-being of the Synod and its mission.”
Bohlmann claims that CCM rulings are binding on the BOD.  He writes: 

“November 2003 resolutions of the BOD which attempted to set aside eight official and binding opinions of the Commission on Constitutional Matters (CCM) in violation of two bylaws, one of which explicitly denies the BOD the right to revoke CCM opinions.”

The LCMS Handbook states that the CCM is an appointed Commission.  It also states that the BOD operates the business of the Synod when the Convention is not in session.

Bohlmann and Kieschnick are conspiring to disenfranchise the authority of the Convention by claiming that the BOD must obey decisions by the President’s appointees on the CCM.

Does the Synod really need any elected Boards?  Can’t we trust our President to make all the right appointments?

The solution is simple.  To have peace in the LCMS, the Convention should make the Board of Directors accountable to the LCMS President.  This would resolve all the division about who runs the Synod.  This would also prevent the need for legal opinions and for Bohlmann to send out more letters.
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OPEN LETTER 

To LCMS Leaders and Convention Delegates

Concerning Actions of the Board of Directors

 

Dear Friends in Christ:

 

President Kieschnick's official report to the Synod regarding the constitutionality of actions taken by the LCMS Board of Directors (see the June Reporter, p. 11, and the longer version  in Today's Business,  pp. 21-27)  presents the July convention with the enormous challenge of resolving one of the most serious constitutional crises in the 157 year history of the Synod.  It will not be enough, as some suggest, to simply encourage disputants to hold additional discussions in order to find common ground. As the President's report demonstrates, that has been done but, unfortunately,  without success.  Neither  can we  resolve this crisis by pitting one set of lawyers against another,  perhaps paving the way for a civil court to decide the issues as though they were purely secular.  But, with God's blessing, I believe we can resolve our problems  through informed and prayerful convention decisions based on our common commitment to the Synod's highest governing documents -- our Constitution and Bylaws.  This approach has stood the test of time and can serve us well again.

 

The President's report clearly demonstrates that our Board of Directors (BOD) has violated two of our important synodical bylaws, as well as the Constitution,  and has engaged in a pattern of behavior that severely exaggerates and misunderstands its own authority.  The Board's inappropriate and unauthorized  actions pose serious consequences for our time-honored doctrinally-based church governance and polity and jeopardize the well-being of the Synod and its mission.  There are two important dimensions to the constitutional crisis caused by Board actions, both of which must be resolved by the synodical Convention. The first is the more obvious because it has received the most attention;  namely, the  November 2003 resolutions of the BOD which attempted to set aside eight official and binding  opinions of the Commission on Constitutional Matters (CCM) in violation of two bylaws, one of which explicitly denies the BOD the right to revoke CCM opinions. In taking this action, the BOD also violated the synodical Constitution which stipulates that officers of the Synod (one of whom is "a Board of Directors," Article X, A)  "must assume  only such rights as have been expressly conferred upon them by the Synod" (Article XI, A, 1). If allowed to stand without correction,  this action of the BOD will seriously undermine and impair the judicial and constitutional processes of the Synod.

 

The second dimension of  this crisis, equally serious and closely related to the first,  becomes readily apparent from an examination of the eight CCM opinions rejected by the Board.  Five of these opinions were formulated by the CCM in response to specific questions about the legitimacy of  actions of the BOD pertaining  to two program boards and the President's office. Reading those opinions, as well as some of the Board's own explanatory comments,  makes it painfully clear that the BOD has engaged in a pattern of behavior that reflects an exaggerated understanding of its own authority over against other boards, officers, commissions, and even the Convention itself.  If allowed to stand without correction, this pattern of BOD behavior based on a misunderstanding and misuse of its own authority  can have serious consequences  for our educational institutions, the President's office, our official periodicals, and almost every board, commission, or agency of the Synod.

 

Resolution 7-02 proposed by Floor Committee Seven (Today's Business, pp. 111-113) recommends important and necessary revisions of our Constitution, Bylaws and Articles of Incorporation that should serve us well in the future.  This is a fine initial response to President Kieschnick's report and should certainly be supported by the Convention.  But I also believe the Convention needs to provide a stronger, more complete  response to the President's report, particularly in dealing with the second dimension of the crisis noted above. For that reason, I have prepared the following paragraphs which  explain the crisis we face and offer suggestions for Convention action.  To that end , and in keeping with the provisions of  Bylaw 3.19, h,  I am sending these comments to Floor Committee Seven (with copies to Floor Committee Eight) as it  reviews its proposed Resolution 7-02  prior to the convention. 

 

I am also sharing this letter with Convention delegates and synodical leaders,  not only to encourage your leadership  and to assist your  study of the issues, but to express some of my personal convictions in these matters after serving the Synod for 11 years as its  President (1981 to 1992) and, thereby,  also as  a member of its BOD. As a seminary professor (and president) and  a CTCR member (and executive) in the 1960's and 1970's, I have  been a longtime student and an occasional lecturer on the historical and theological dimensions of  LCMS governance. Because several of the court cases cited in current legal opinions  occurred on my watch, I was able to observe a great deal about the way that federal and state authorities seek to relate to a church structure like ours. I hope these comments and suggestions will help the floor committee and delegates to think things through as we work together toward responsible Convention decisions.

 

I believe the Convention's response to President Kieschnick's official report needs to accomplish the three important goals explained in the following paragraphs.

 

(1) We need to preserve the integrity of our constitutional and judicial  processes.  We members of the Synod rightfully expect our officers, including the BOD, to keep their installation promises to the Synod that they will carry out their responsibilities on the basis of our Constitution and Bylaws. Those bylaws explicitly provide that the CCM is to function as our highest judicial body between conventions as it issues binding official opinions on the application of the synodical Constitution, Bylaws, and resolutions to specific questions (Bylaw 3. 905, d).  As President Kieschnick has pointed out, the BOD not only lacks the authority to overrule those opinions but is expressly forbidden by the Synod from doing so (Bylaw  3. 183, d, 2).

 

The problem is not that  the BOD found itself in disagreement with binding opinions of the CCM.  Over the years, other officers, boards, and members have felt that way, too.  But, in the current situation,  the Board  erred by not  following  our time-honored constitutional process of asking the synodical convention to revise or reverse those CCM opinions. Instead, the Board attempted to place its own supposed administrative authority above the CCM's actual judicial authority, granted it by the Synod, and then compounded the problem  by wrongfully accusing the CCM of misconduct.  If the Board's action is allowed to stand,  it will seriously jeopardize the effectiveness of the Synod's judicial process to settle future disputes between our members, officers, boards, or other entities.  Such disputes often  involve millions of dollars, seriously impact the lives and careers of our  church workers, and affect the ministries of our various boards, entities, and institutions. 

 

(2) We need to recognize the proper place of federal and state law in the governance of our Synod.  In America, one important dimension of the free exercise of our religious  freedom under the First Amendment is that our nation  allows and expects ecclesiastical organizations like the Synod to govern ourselves on the basis of principles and procedures that reflect our theological convictions and which we believe will enable us to accomplish our ecclesiastical mission. Again and again, the courts of our land have refused to enter or settle our disputes over governance and other matters because they recognize their  religious character as well as our own capability to settle them ourselves.  We have also learned that Federal law trumps State law, if these are ever in conflict. We, for our part, have been careful to follow the laws of the state because that is a part of our Christian citizenship, but we do not thereby acknowledge that we are a "secular dominion" governed by the state (see the Brief Statement, "Of Church and State,"  an official doctrinal statement of the Synod adopted in 1932), or that state regulations have a higher status than church policies should these appear to be in conflict. 

 

For 110 years, the LCMS has been incorporated in the State of Missouri as a not-for-profit corporation. During that time, the State has never objected to the provisions of our Constitution, Bylaws, or  Articles of Incorporation. The latter document  places the ultimate structural authority of the corporation in the synodical convention of its assembled members (a provision which has a strong theological basis), not in  a corporate model with  power concentrated in a BOD. In our large and complex corporation under the ultimate authority of our convention,  the synodical convention carries out many of the  responsibilities that are assumed by boards of directors of very small not-for-profit corporations that do not have a convention as part of their structure. Moreover,  

civil law has long  recognized that we operate as a church body under the First Amendment, not simply as a not-for-profit corporation, and that we therefore have the right to limit the authority we assign to a  BOD.    

 

The Synod  expects  our BOD to observe the laws of the State of Missouri (Bylaw 3.183, a), but it does not believe  that Missouri law compels the Board or any other officer or agency of the Synod to disobey or disregard the provisions of  the Constitution and Bylaws of the Synod, including the judicial responsibilities of the CCM.  The BOD is simply mistaken in telling us that there is a conflict between the bylaw statement on observing the laws of the State of Missouri (3.183, a) and the statement occurring a few sentences later in the very same bylaw  that explicitly disallows the Board from revoking or modifying an opinion of the CCM (3.183, d, 2).  Perhaps the obvious also needs  to be said:  both of those bylaw statements were adopted (with the prior approval of the Synod's legal counsel) by the body recognized in our Articles of Incorporation as our "ultimate authority," namely our synodical convention.  Nevertheless,  if the Board believed that something had recently occurred to create  such an unlikely bylaw conflict, the Board's  proper course of action would have been to ask the next synodical convention to correct the alleged conflict,  rather than to act in opposition to a synodical bylaw  without explicit authority to do so.

 

If  we allow the Board's understanding of its authority under the laws of the State of Missouri  to stand without correction,  would it mean that the Board may then attempt to dismiss one or more  officers of the Synod, including our President, an action allowed under the not-for-profit corporation law of the State of Missouri but not by the Constitution and Bylaws of the Synod? Would it mean that the Board may then attempt to direct the funding decisions of the governing boards of our seminaries and universities, thereby possibly affecting their educational policies and  threatening their accreditation? Would it mean that the Board may  then  attempt to control aspects of the President's public statements  on doctrinal, ecclesiastical, or other matters? Would it mean that the Board may then engage in a form of censorship of our official periodicals? Would it mean that the Board may make changes in our system of governance without convention authorization? Such questions are not unfounded but are rather prompted  by hints in the Board's written materials.  The Convention needs to give a resounding No! to all of them.    

 

3) We need to affirm the extent and limitations of Board of Directors authority.  It puzzles many that  the Board would take the drastic action it did.  Was there some grave emergency calling for such extraordinary and unconstitutional action?  And why have six months of dialog and discussion involving  President Kieschnick, the CCM,  and the Council of  Presidents, as well as  several competent opinions from legal scholars and others, not persuaded the Board to simply withdraw or modify its action for the sake of the church?  Why has Board felt so passionately about its actions that it has bombarded congregations and even convention delegates with materials defending its action and severely criticizing  those who have questioned it?

 

A careful examination of the eight CCM opinions rejected by the Board  clearly illustrates that the Board has been operating with an exaggerated understanding of  its own authority,  an understanding that it purports to find  supported in a rather wooden,  narrow, and improbable  reading of the laws of the State of Missouri pertaining to  not-for- profit corporations.

 

Five of the eight CCM opinions rejected by the Board were occasioned by questions and concerns presented to the CCM about the legitimacy of  several actions that had been taken by the Board over a period of several months. The questions dealt with such Board actions as the following:  

 

· attempting to take over the Board for Communication Services responsibilities for the operation of Radio Station KFUO, even though a synodical resolution had specifically assigned this responsibility to the Board for Communication Services; 

· restricting the President  and the Board for Communication Services from providing legitimate (that is, permitted by the Synod) publicity of certain issues involved in cases under dispute; 

· attempting to direct the Board for Higher Education and the Board for Communication Services to use their allocated and  budgeted funds in  ways determined by the BOD; 

· attempting to limit the President's use of restricted funds to carry out his responsibilities and manage his office. 

 

In its separate opinions on each these actions, the CCM  found that the BOD had exceeded  the authority granted to it by the Synod,  inasmuch as the Board's responsibilities for the property and business affairs of the Synod do not allow the Board to determine  actions and authority which the Synod has given to other officers, boards, and commissions. 

 

Three other CCM opinions dealing  with the ecclesiastical supervision carried out by our synodical and district presidents were rejected by the Board "to the extent that they purport to allow offensive conduct."  To be sure, the Board's legal responsibilities require it to be concerned about anything that may pose a risk of liability for the Synod.  But the BOD has not seemed to understand that these CCM opinions deal with the counsel given to synodical members about their official duties and actions under Scripture and the Confessions, not about conduct that is clearly wrong. Furthermore, these opinions clearly presuppose that an ecclesiastical supervisor is carrying out the responsibilities of his office under the Scriptures, the Confessions, and synodical policies when he counsels members of the Synod. Such counsel can in no way legitimize offensive conduct or false doctrine and,  therefore,  does not render  the Synod vulnerable to litigation.  In spite of such clarifications, the Board has persisted in its unconstitutional rejection of these CCM opinions. [Fortunately, Floor Committee Eight is recommending that the Convention re-affirm these three CCM opinions. See proposed Res. 8-02, Today's Business, pp.165-6].

 

The Synod has indeed granted considerable authority to the Board relative to the general management and supervision of  the business and legal affairs of the Synod.  But even the 1998 Convention's slight expansion of  Board authority, unwise as it may have been, did not create a "super board" with power to overrule officers,  boards, commissions, districts and other entities (or even the Convention itself) as they carry out tasks assigned them by the Synod. Just a few months ago (see CCM Minutes of March 22, 2004, item # 254), after reviewing the Board's explanations of its actions on the eight opinions, the CCM concluded that "a common thread" running through the Board's explanations is "its assertion of greater authority than that conferred currently by the Constitution and Bylaws of the Synod."  The effect of this assertion of greater authority, said the CCM, "will necessarily be to influence doctrinal matters through its control of finances." That must not be allowed to happen.

 

Convention action is necessary.

 

We are all forgiven sinners who live and serve by God's grace in Jesus Christ, our Redeemer and the Lord of the church. As brothers and sisters in Christ, we seek to do all things in the church "decently and in order" (I Cor. 14:40) and to live in love and peace with each other.  We believe our synodical organization and structure reflect our theological convictions  and that they have been designed to carry out our ecclesiastical mission. We recognize that distinctions can be made between ecclesiastical and administrative functions, or  between theological and financial responsibilities. However,  we do not recognize any of these functions and responsibilities as being merely secular (as some statements in BOD materials seem to imply), for they all are a part of our life and work together as a church body under the Word of God as we enjoy the privileges and protection of the First Amendment of the United States Constitution.

 

What then must this Convention do to resolve the issues initiated  by actions of our BOD?  Because I believe the following minimal steps will serve us well,  I  respectfully urge Floor Committee Seven to recommend, and Convention delegates to adopt,  such  actions as the following:

 

· Reaffirm that  part of present Bylaw 3.905, d which states that a  CCM opinion is "binding  on the question decided unless and until it is overruled by a synodical convention,"  as well as that part of  present Bylaw 3.183 which explicitly denies  the BOD the right to modify or revoke opinions of the CCM  [already in proposed Resolution 7-02]; 

· Declare  that the Board's November 2003  resolutions  attempting to set aside eight CCM opinions were contrary to the Constitution and Bylaws of the  Synod  and, therefore, are null and void; 

· Affirm that the eight CCM opinions in question accurately state the Synod's understanding of the nature and limitations of BOD authority and are binding on the issues they address [accomplished  in part by proposed Resolution 8-02]; 

· Revise as needed  the synodical bylaws on the authority and responsibilities of  the BOD (including clarifying the reference to "laws of the State of Missouri" in Bylaw 3.183, a, as well as the reference to "modification" and "revocation" in Bylaw 3.183, d, 2) [latter suggestion already in proposed Resolution 7-02]; 

· Revise as needed the synodical Articles of Incorporation in order to minimize the likelihood of  future misinterpretations of BOD authority  [already in proposed Resolution 7-02]; 

· Ask the BOD to provide a written statement to the Convention (prior to the BOD elections), signed by each member of the Board, in which the Board:  (1) acknow-ledges that its November actions pertaining to eight CCM opinions, as well as its subsequent criticisms of the CCM and those opinions, were mistaken; (2) states that it now accepts the understanding of the extent and limitations of the Board's authority as expressed in those CCM opinions and reaffirmed by the Convention; and (3)  promises to carry out its responsibilities in the future under the Constitution, Bylaws, and  resolutions of the Synod, as well as the  binding opinions of the CCM; 

· Prior to the BOD elections, ask each candidate for election or re-election to the BOD to assure the convention that he or she accepts this Convention's decisions on the nature and extent of BOD authority and that he or she will faithfully and fully comply with the Constitution, Bylaws, Articles of Incorporation, and the rules, regulations and policies adopted by and for the BOD. 

 

For six months, President Kieschnick and others have worked with the Board to effect change, but to no avail.  We have now reached the point where the Synod needs to receive the assurances  stated in the last two bulleted paragraphs above. Any current or potential BOD members who cannot give the Synod such assurances should not be permitted to serve on this important Board to whom the Synod has entrusted such weighty responsibilities.

 

The questions  facing us in this matter sometimes appear very difficult and complex, but at root they do not require  a bevy of lawyers or a civil court to resolve them for us.  We are a church body in which all of us have pledged to one another that we will carry out our opportunities and responsibilities under the Constitution and Bylaws of the Synod.  When we encounter serious problems that impede our mission, as we do now, the Synod may have to exercise its constitutional right "to call its officers to account and, if circumstances require it, to remove them from office in accordance with Christian procedure" (LCMS Constitution, XI, A, 2).  As we review and act on the questions before us,  may we do so with care and consideration, with openness, tolerance and love, mindful of the task before us to bring together our beloved Synod, united and strong in our Lord's mission and ministry.  Most of all, we pray that the Lord of the Church will send His Spirit to guide us, so that we can move on quickly and effectively to bring His saving Gospel to the nations.

 

Yours in Christ,

 

Ralph A. Bohlmann, President Emeritus

The Lutheran Church - Missouri Synod

 

St. Louis, Missouri

June 13,  2004

 

 

 

 

 

 

 

